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Encl: (1) OUSD(AT&L) DPAP memorandum dated August 18,2006 

This memorandum provides information and guidance on the specialty metals 
requirements of DFARS 225.7002 which derive from 10 U.S.C. 2533a and are also 
referred to as the Berry Amendment requirements. 

In accordance with DFARS 225.7002- l(b), the Department of Defense (DoD) 
cannot acquire specialty metals unless the metals were melted in the United States. 
DFARS 225.7002-2 lists exceptions to this requirement which include, among others, 
acquisitions at or below the simplified acquisition threshold, items for which a Domestic 
Non-Availability Determination (DNAD) is executed, acquisitions of specialty metals 
when the acquisition furthers an agreement with a qualifying country (listed in DFARS 
225.872), acquisitions in support of contingency operations, or acquisitions where use of 
other than competitive procedures was approved under FAR 6.302-2. 

Unless an exception exists, these requirements apply to prime contracts for Navy 
and Marine Corps acquisitions of items containing specialty metals. In addition, for 
aircraft, missile and space systems, ships, tank-automotive, weapons, and ammunition 
programs, these requirements must flow down to subcontracts at all tiers. 

Because it became apparent earlier this year that, on many contracts, neither the 
Government nor our prime contractors have checked carefully for compliance with the 
specialty metal requirements, reference (a) (forwarded by reference (b)) was issued to 
provide guidance on withholding payments for non-compliance under current contracts. 
It should be noted that the guidance on withholding, as a method of addressing Berry 
Amendment non-compliance, is applicable only to contracts which were awarded when 
these issues became apparent earlier this year and isolated instances in the future where 
noncompliance becomes known only after award. Reliance on withholdings is not an 
appropriate strategy for dealing with noncompliance in order to make a new award. 

Enclosure (1) addresses new contract actions and the resolution of Berry 
Amendment specialty metal compliance issues before award. This includes new 



contracts, modifications for new work, undefinitized contract actions, and options. If the 
Berry Amendment is applicable to a contract action, no award can be made unless the 
proposed item is compliant or the acquisition falls under an exception, such as a DNAD. 
If the action is a new award of an item which has non-compliance issues under previous 
contracts, all previous non-compliance issues should be addressed in the proposal or 
negotiations. 

Any request for a DNAD from the Secretary of the Navy should be submitted 
through DASN(ACQ) in accordance with NMCAG G5225.7002-2(b). Such requests 
must explain what about the contract item is not compliant and contain an analysis of 
alternatives not requiring a DNAD along with a written certification by the requiring 
activity as to why such alternatives are not acceptable. While the offeror/contractor may 
submit market research to support a DNAD request, the contracting activity will need to 
perform additional research and analysis to meet the requirements of DFARS 225.7002- 
2(b). 

There are various sources for the research and analysis required by the contracting 
activity. DCMA is compiling a list of approved DNADs which could be searched for 
related items. A notice in FedBizOpps seeking alternate sources for partslmaterial is one 
approach. For uncommon items or limited spot checks, an Urgent Data Request through 
the Government Industry Data Exchange Program (GIDEP) could be productive. While 
support contractors could be another approach, the contracting activity should be carehl 
to avoid any potential conflicts of interest. Additionally, NAVSUP's Price Fighters are 
performing DNAD research and analysis for DCMA and will perform this service for 
Navy and Marine Corps activities on a reimbursable basis. Please note that DCMA has 
requested coordination on work by the Price Fighters. The contracting activity should 
consider the specific case in deciding which approach to use and should supplement that 
approach as needed to obtain solid support for DNAD requests. 

For further information on this issue including the resources discussed above, 
please contact Katherine Petersen at (703) 6 14-964 1 or e-mail at 
Katherine.Petersen@,navy.mil. Additionally, for information on GIDEP, Jim Stein may 
be contacted at (703) 6 14-9646, James.M.Stein@navy.mil, and for information on Price 
Fighters, Buster Jones may be contacted at (757) 443-2468, willard.b.iones@,nav~.mil. 
DCMA coordination on Price Fighter work, may be accomplished through Katherine 
Petersen. 
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