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Featured Item

“WDOL” is “Official”

Contracting Officers having been obtaining Service Contract Act (SCA) wage determinations from the source known as “Wage Determinations on Line” (WDOL) for nearly 10 years.  However, as we all know, regulatory change is often slow to keep pace with new technology and that’s certainly the case with WDOL.  Both Department of Labor regulations (2005), and now the FAR, have been amended to sanction WDOL as the “official” methodology for obtaining SCA Wage Determinations in nearly all cases.  View the final rule.

WDOL users are reminded that there still remain those rare instances where submittal of an SF-98 form (most likely an “e-98”) is still required (when an appropriate wage determination is not available on the WDOL data base).  Generally, the SF-98/e-98 is necessary when a contract’s principal work activity is performed by a unique/unusual work classification that is not contained on DOL’s standard or non-standard WDs or when a contract specific wage determination is used on the contract.  Contact the Navy Labor Advisor’s office if you have questions about whether there is an appropriate wage determination at the WDOL site for your contract.

For users new to the WDOL or those wanting additional information a new FAQ section has been published at the WDOL web site and there is also a users’ guide.

See also this newsletters “Q&A” section for more insight on this subject. 
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Service Contract Act
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Service Contract Act Health & Welfare Rate Increases

Department of Labor (DOL) has announced changes to the Service Contract Act (SCA) “health and welfare” (H&W) fringe benefits that will be effective for new contracts and new periods of performance.  Those changes are discussed below:

Department of Labor (DOL) All Agency Memorandum (AAM # 203), provides guidance for implementing increased Health and Welfare fringe benefit rates on Federal Government contracts subject to the SCA.  

The new benefit rate of $3.16 per hour is effective for all Invitations for Bids subject to SCA with bid opening dates on or after 1 June 2007 and all other service contracts awarded on or after 1 June 2007. These increases will not affect most contracts that are on a fiscal year cycle until the start of the new period of performance (an option, extension, or new contract) on 1 October 2007 - see FAR 22.1012-1. The increases will affect standard wage determinations currently requiring $3.01 for H&W.  AAM # 203 does NOT affect contracts or portions of contracts subject to a predecessor's Collective Bargaining Agreement (CBA), or contracts requiring WDs with H&W amounts other than the previous $3.01 per hour.

As has been the case since 2004, DOL will continue to require the use of “grandfathered” wage determinations.  Briefly stated -- if a procurement has historically (going back to 1997) used the “average cost” (previously called “high”) fringe benefit wage determination, the most recent version of that wage determination must be continued on any new period of performance (options, extensions and recompetitions).  It’s easy to determine if you have the correct version of the wage determination, since these “grandfathered” wage determinations always end in an even number -- for example, 2005-2104.  Except these rare occasions where the “average cost” fringe benefits are “grandfathered” on some older procurements, the “per employee” (previously called “low”) fringe benefit wage determination should be used for all procurements requiring a standard area wage determination.  This will be the wage determination ending in an odd number – for example, 2005-2103.  DOL’s AAM #197 provides a more detailed explanation of the fringe benefit differences and AAM #188 provides a detailed overview of the fringe benefit changes generally, if needed.  As DOL points out in their AAMs, "In addition to having different benefit levels, the old high and low health and welfare benefits had different methods for determining compliance.”  Although the two standard wage determinations for SCA localities will each reflect the new $3.16 per hour H&W rate, care must be taken to incorporate wage determinations with the same basic number as the previous one to avoid unintended monetary impact to workers, contractors, and contracts (through SCA Price Adjustment requests). 
DOL will revise the area [standard] wage determinations, posting them at the WDOL.GOV website.  If a revised wage determination needed for a particular procurement is not yet posted, AAM #203 authorizes pen-and-ink changes to revise the H&W note on an existing wage determination to read: (for odd numbered wage determinations) "$3.16 per hour or $126.40 per week or $547.73 per month"; or (for even numbered wage determinations) "$3.16 per hour". For Hawaii, refer to AAM #203 for revised amounts and for a discussion of the special rates applicable there.

A copy of AAM #203 will be posted on the “Acquisition One Source” website and also on the WDOL.gov website http://www.wdol.gov/aam/AAM203 as soon as it is available from DOL. 

If you have a question as to whether and/or when these new H&W rates apply on a specific procurement and how they may affect contract costs, contract the Navy Labor Advisor’s office for help.
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Davis-Bacon Act –
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· Child Labor Prohibitions in Construction: With the summer almost here many students will be looking for work.  Federal law prohibits minors under the age of 16 from performing any work on a construction site.  Contractors are well-advised to verify age, limit work activities of 16-17 year olds, and strictly monitor their activity on Navy/Marine Corps construction sites.  There are a number of prohibited work activities designated as hazardous.  The law generally prohibits employment of youths under 18 in such activities as excavation, demolition, roofing, use of power saws/shears, use of power-driven equipment, and driving motor vehicles. Many contractors are under the assumption that minors under the age of 18 can drive vehicles to pick up or deliver supplies (because they have a valid driver’s license).  Regardless of whether a minor under 18 has a valid driver’s license, this is likely a violation of “hazardous order” number two. Further, there is no exception or exemption for the contractor’s children.  Although Contracting Officers are not responsible for enforcing child labor laws this article should serve as a guide if you happen to see minors working on a construction site.  The majority of child labor injuries and fatalities happen on construction sites. Call your Navy Labor Advisor if you have any questions!

Selecting the Correct “general decision” (wage determination) for your contract.  FAR 22.404-2 requires contracting officers to incorporate “only the appropriate wage determinations in solicitations and contracts” and to “designate the work to which each determination or part thereof applies”.  Contracting officers must become familiar with the different types of “general wage determinations” published by Department of Labor (DOL) and must then apply only the correct wage determination(s) to the contract.  There are 4 basic types of general wage determinations as described in FAR 22.404-2; “Building”, “Residential”, “Highway”, and “Heavy”.  Select the correct wage determination schedule and place it in the solicitation/contract accordingly.  There are times, however, where more than one wage determination will apply to a single contract.  This is often so when very large contracts are awarded that include not only the primary type of construction, but also significant amounts of a different type of construction effort.  For example, if a major road is being constructed; the “highway” wage determination would apply to the most of the work.  However, if there is also bridge and/or tunnel construction required, this work is considered to be “heavy” construction and would require the application of that wage determination to the contract as well.  The solicitation/contract should make it clear that the “heavy” wage determination will apply to the bridge/tunnel construction and that the “highway” wage determination will apply to all other Davis-Bacon Act-covered work performed on the contract.

Also, it may not be readily apparent which schedule should be used for the contract.  For example, aircraft runway work would normally use the “highway” schedule since the work is normally similar to that type of construction.  A 5-story dormitory building contract building would use the “building” construction wage determination, since the “residential” construction wage determination is limited to structures that are 4 stories or less.  Construction of athletic playing fields would generally fall under the “heavy” construction wage determination because it doesn’t “fit” within any of the other three types of construction (building, residential or highway) and the “heavy” wage determination is the “catch all” wage determination to be used when none of the others are appropriate.

DOL All Agency Memoranda #s 130 and 131 go into greater detail on which wage determinations to use for the various types of construction.  Memo #131 in particular provides guidance as to when it is appropriate (and sometimes specifically required) to use more than one wage determination in a contract.  In general, if the work in a second or third or fourth type of construction activity is “substantial” (20% or more of the work); then multiple wage determinations within the contract are necessary.  There may be other instances where it is appropriate to use a secondary wage determination in the construction contract when the secondary work is less than 20% of the work, but nonetheless still a significant part of the work effort.

Also, a “project” wage determination may be needed if DOL’s published “general wage determinations” do not adequately provide job classifications and pay rates for the work that will be performed under the contracts.  Those rare occasions will require submittal of a special request to DOL (form SF-308) as discussed in FAR 22.404-3.

As usual, for any questions contact your friendly Navy Labor Advisor.
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Tidbits

EEO Minority Goals (Affirmative Action Goals-Construction Contracts)

FAR clause 52.222-23 is one of those that requires “fill-in-the-blank” information by the contracting officer.  Minority and female participation goals are provided to the construction contractors through this clause as prescribed by FAR 22.810(b) and implemented via the clause.

The Affirmative action goal for women is 6.9% nationwide.  However, minority goals vary widely depending on the locality where the work will be performed.  For the convenience the DON of acquisition community, the Navy Labor Advisors have placed a listing at “Acquisition One Source” covering most Naval/Marine Corps installations.  Click here for a state-by-state listing or an alphabetical listing by installation name -- Acquisition One Source
Did we miss any installations?  If so, let us know and we will add your installation to the list.
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Training Time

Kudos to the FISC Norfolk Naval Base and FISC Norfolk Shipyard 1102s who sponsored and attended SCA labor standards and labor relations training on April 10th, 11th, and 12th, 2007.  Approximately 70 1102s participated in the training and questions and answers sessions.

The Navy Labor Advisors welcome the opportunity to conduct labor standards training for your Contracting Office.  Please contact us and let us know how we can accommodate your training needs.  The training is free (other than possible TDY funding for the Labor Advisor).  We look forward to hearing from you.  Don’t need a “full blown” training session? – We can arrange to tailor labor standards training on a specific topic, such as SCA price adjustments, collective bargaining agreement issues, or DBA compliance enforcement, etc.
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Q&A

“Q&A” will be a section of the newsletter that will allow readers to have input into the newsletter.  We have noticed during labor standards training sessions that contracting personnel often ask the tough questions that require us to be more than “one slide deep”.  We would like to share those questions (and answers) of general interest with others in the contracting community.  Just e-mail your question to Frank Dean (frank.dean@navy.mil) or Kim Hussey (kimberly.hussey@navy.mil).  We will then share the question and answer in our newsletter.   Identities will be kept anonymous.  We look forward to your challenging and insightful questions.

THIS NEWSLETTER’S QUESTION:

Question:  I am soliciting for a contract that will require the use of scuba divers during contract performance.  I use the WDOL website to obtain my wage determinations.  The standard area wage determination does not contain a work classification for scuba divers and likewise there is not a “non standard” wage determination for that work classification.  There will be approximately 3 to 4 divers employed by the contractor.  Does this mean that a wage determination is not required for the contract?

Answer:
No.  There are four parts to handling this situation correctly:

1.  First, the statute and regulations require that every SCA-covered contract (if the amount will exceed $2500) “…shall contain the following: a provision specifying the minimum monetary wages to be paid the various classes of service employees in the performance of the contract…” (i.e. a wage determination).  Therefore, if there is an appropriate wage determination available from the WDOL data base, it must be placed in the contract as the controlling wage determination.  In this case there was no such wage determination.  So what’s next?

2.  Because the WDOL data base does not provide an appropriate wage determination, an SF-98 or an “e-98” must be submitted to DOL requesting a wage determination for the contract (because the contract will clearly exceed $2500 and is clearly covered by SCA).  DOL will either (1) issue a special contract-specific wage determination for use on the contract or (2) advise the contracting specialist that there is no wage determination for this procurement.  If DOL provides a wage determination, obviously it must be used in the solicitation and contract for these services.  If DOL responds that there is no wage determination for this contract, then none will be required in the contract.  When this is the case, then the SCA requires only that the contractor comply with the Fair Labor Standards Act minimum wage requirements, aka the “federal minimum wage”.

3.  The number of “service employees” is a factor for only DOL to consider.  DOL is required to issue special contract-specific wage determinations for SCA-covered contracts under which more than five (5) service employees are to be employed.  It is DOL’s choice as to whether they will issue a contract-specific wage determination (or not) for contracts that will use five or fewer service employees.  Therefore, an SF-98 or “e-98” must still be submitted in this case to allow DOL the opportunity to issue the contract specific WD.

4.  If a predecessor SCA-covered contract exists and there is a predecessor contractor collective bargaining agreement (CBA) applicable to the service employees, then the CBA wage and fringe benefits supersede all other wage determination requirements for those employees under SCA, Section 4(c).  In that case, a DOL published wage determination would not be necessary and the contracting specialist may “create” a CBA-based WD per the SCA WD menu found on WDOL.
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   Useful web sites for labor information:

Navy Labor Advisor Webpage -- Navy SCA Price Adjustment Guide, SecNav Labor Relations Instruction, Newsletter archives, more:
http://acquisition.navy.mil/content/view/full/3736
WDOL.GOV—Obtain SCA and DBA Wage Determinations:

http://www.wdol.gov/
Library at WDOL.GOV – A wealth of info and links  

http://www.wdol.gov/library.html
Hill FARSite (Part 22):

http://farsite.hill.af.mil/reghtml/regs/far2afmcfars/fardfars/far/22.htm
Child Labor Law –  Federal Rules

http://www.dol.gov/elaws/esa/flsa/docs/haznonag.asp
OFCCP pre-award registry:


" 

http://www.dol-esa.gov/preaward/


VETS-100 Compliance:
http://vets.dol.gov/vets100/
DOL All Agency Memorandums (Guidance to Contracting Agencies):

http://www.wdol.gov/aam.html
Labor law posters:

http://www.dol.gov/osbp/sbrefa/poster/main.htm
DOL regulations including Parts 4 and 5, and 541:

http://www.dol.gov/esa/regs/cfr/whdcfr.htm
EEO Construction Goals for Minorities and Women (Naval/Marine Corps Bases):

http://acquisition.navy.mil/content/view/full/3736
FedBizOpps:

http://www.fedbizopps.gov/
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