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Task/Delivery Orders and Labor Standards
Recent Department of Labor (DOL) investigations regarding labor standards within Navy/Marine Corps contracts have shown a challenging environment on task orders issued against large omnibus type contracts.  Generally, these large “umbrella” contracts are issued as service contracts, or supply contracts.  Therefore, depending on the nature of the contract either the Service Contract Act (SCA) or Walsh-Healey Public Contracts Act clauses were intended and incorporated into the contract.

In addition, where the SCA is required by the contract, Wage Determinations (WD) must be placed into the contract.  The wage determinations may be administered at the basic contract level by placing them into the contract for all possible places of performance OR they may be administered at the task order level when the place of performance is not known or when it is more manageable to delegate this responsibility and authority to the task ordering official.  Consideration should be given to pricing and funding of the task orders when deciding whether it is advisable to administer the WDs at the basic contract level or at the task order level.

When obtaining and updating the WDs will be done at the task order level, the contract and ordering instructions should make it very clear that WD administration must be handled by the task ordering official.  Therefore, not only will the initial WD be obtained and placed in the contract by the task ordering official, but also the updating of that WD as required in FAR 22.1007 and any SCA Price Adjustment required by FAR 52.222-43/44 will also necessarily be handled by the task ordering official.

Another important aspect of task orders issued against such contracts is consideration of whether any construction activity is required under the task order.  Although such task orders might not be considered “construction” contracts, recent case studies have revealed that some task orders may, in fact, include work that is construed under the Part 22 labor standards and by Department of Labor to be “construction, alteration, or repair of public buildings or public works”.  Therefore, it is necessary for the task ordering official to fully understand what work will be performed under the task order.  Only then can a decision be made on whether the Davis-Bacon Act (DBA) labor standards are necessary under the contract and/or task order.  As is clear in FAR 22.402(b), nonconstruction contracts may also involve some construction work and therefore require application of the DBA to that portion of the work if:

1.  construction work is to be performed on a public building or public work;

2.  the contract (or task order) contains requirements for a substantial amount of construction


      work and;

3.  the construction work is physically or functionally separate from, and is capable of being


      performed on a segregated basis from, the other work required by the contract (or task 
  
      order).
Further explanation may be helpful.  A “public building” or “public work” generally includes facilities and property improvements that are owned by the Federal government and its various departments (such as Navy/Marine Corps installation buildings, seaports, Naval air station facilities, and other supporting infrastructure).  It also includes facilities and property improvements that will not be owned by the Federal government and its various departments, but for which the work in question will be “carried on directly by authority of or with funds of a Federal agency to serve the interest of the general public regardless of whether title thereof is in a Federal agency”.

Whether the work in question is a “substantial” amount of construction is determined not only by the total value of construction work in absolute dollars or cost percentages as compared to the total value of the contract, but also the type and quantity of the construction work to be performed.  A minor and incidental amount of construction work may therefore not require application of the DBA.  Despite the DBA monetary threshold for a stand alone construction contract, $2,000; that amount is not an absolute requirement when considering whether the construction work is “substantial” or not, but it should be kept in mind when making a determination within the context of the statutory and regulatory framework.  Generally, a few hours or few days of “construction, alteration, or repair” work on a project would not be considered “substantial”, but if “mechanics and laborers” spend weeks or months on such work, generally DBA work will be considered substantial and will require application of the DBA provisions and an appropriate wage determination.

Whether the ‘construction, alteration or repair’ work is capable of being performed on a segregated basis or not will generally be obvious.  If the work in question will be performed by a specialty contractor or subcontractor using a workforce dedicated to a specific construction “trade”, i.e. electrical, plumbing, carpentry, heavy equipment operation, etc; it is clear evidence that the work is “capable of being performed on a segregated basis”.  On the other hand, if the work is being performed by the prime contractor’s staff that is dedicated to the performance of the contract generally, this would be indicative that the work is so much a part of and integrated into the contract work as a whole, that it cannot be physically or functionally separate from or performed on a segregated basis from other work performed on the contract.

Bottom line – based on wage determination administration and the impact on pricing and based on consideration of what work will actually be performed under the contract, e.g. “some construction” work -- not only must labor standards be carefully considered at the basic contract level, but serious consideration needs to be given to them at the task order level, as well.  Careful coordination with the KO of the overarching contract may also be necessary to avoid conflicts or inconsistencies between the labor standards and/or wage determinations contained in the basic contract and those that will be incorporated by any individual task order(s).  
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Service Contract Act
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WHAT TO LOOK FOR in Service Contract Price Adjustment Requests

It is that time of year again, when we have updated most of our SCA wage determinations within service contracts and that updating has triggered hundreds (if not thousands) of SCA price adjustment requests from our service contractors.

When evaluating such requests, what should you look for?  If not recognized, portions of contractors price adjustment requests that are not permitted under the clause can result in substantial overpayments for service contracts.  Below is a “baker’s dozen” list of common errors contained in many SCA Price Adjustment requests:

1.  Contractor requests for profit, general and administrative expense, and/or overhead costs are not allowed.  The clause explicitly excludes adjustment of the contract price for these items in FAR 52.222-43(e) and FAR 52.222-44(d).  A review of the contractor’s detailed proposal should show whether they have improperly included such amounts.
2.  Contractor requests for SCA price adjustments sometimes are based upon an inflated number of man-hours.  Contractors will at times use the hours estimated in their solicitation as the basis of their SCA Price Adjustment requests.  This can often lead to an adjustment total that is artificially high.  Instead, the actual hours worked in the most recently completed period of performance is a more accurate measure of the “actual increase” in costs that the contractor will experience as a result of the new WD rates.  A review of at least a sample of the contractor’s payroll records of ‘service employees’ performing on the contract should show any exaggeration of the man-hours for which the contractor is requesting adjustment.  It is recommended that the work periods sampled be selected by the Navy/Marine Corps contracting personnel to avoid any skewing of the data sample by the contractor.
3.  Payment for 100% of the differential between the "old" WD requirements and the "new" WD requirements may not be required or allowable under the clause.  A third critically important element of any SCA price adjustment calculation is the actual rate paid by the contractor to the ‘service employees’ in the prior period of performance.  The clause is very specific in this regard.  For example, if the contractor paid $12 per hour in the previous period of performance and the new WD rate went from an old minimum rate of $11 per hour to a new minimum rate of $13 per hour; the contractor would be entitled to an adjustment of only $1 per man-hour plus accompanying costs allowed by the clause (FICA, Workers Comp).  Despite this, contractors often request the entire $2 per man-hour difference between the old WD rate and the new WD rate plus the accompanying costs.  The clause is explicit on this issue and makes it clear that the contractor has an adjustment entitlement for only those additional "actual costs" incurred (or that will be incurred) as a result of compliance with the WD requirement ("made to comply") for the new period of performance (option/extension).  Once again a sampling of the contractor’s payroll records, particularly for the final complete pay period in the prior period of performance, would show whether the contractor has requested more than the clause permits.  See the example contained in the clause itself at FAR 52.222-43(d)(1).
4.  Since contracting officers commonly measure the difference between the actual rate paid in the prior period of performance and the new rate required by the WD for the option period, contractors will at times request that amount even though it exceeds the difference between the "old" WD requirement and the "new” WD requirement.  The contractor, however, is limited to the difference between the new WD requirement and the old WD requirement.  A greater difference demonstrates that the contractor did not comply with the old WD requirement and any non-compliance liability always remains the responsibility of the contractor.  For example, assume for a specific job classification the new WD rate was $11 per hour and the old WD rate was $10 per hour.  If the contractor's SCA price adjustment proposal was for the difference between the new WD rate, $11 per hour, and a rate actually paid in the prior period of performance of $9.50 per hour; the entitlement is limited to $1 per man-hour plus accompanying costs for payroll tax and worker's compensation insurance.  The difference between the contractor's actual rate of $9.50 and the old WD rate of $10 must be covered by the contractor and is not permitted under the clause.  Once again, a review of the payroll records at the end of the prior period of performance would reveal this unallowable portion of the contractor’s request.

5.  Contractor request for SCA price adjustments for personnel that are "exempt" or "not covered" by the wage determination requirements.  Management, administrative, or professional employees are not subject to the wage determination requirements if they meet the terms and conditions for Department of Labor "white collar" exemptions contained in 29 CFR 541.  By definition (FAR 22.1001), such employees are not ‘service employees’ and not subject to SCA wage determination requirements.  Therefore, even if such personnel are directly performing services under the contract, the contractor is not entitled to an SCA price adjustment for these employees.  If the personnel are exempt from WD requirements, there is no supportable rationale for an adjustment to contract price for wage or benefit increases paid by the contractor.  Likewise, contractors commonly employ "overhead" or indirect labor employees that are supportive of their contract performance, but that are not directly performing the services required by the contract (statement of work).  Since such personnel are not subject to the WD requirements per 29 CFR 4.153, there is no rationale for an SCA price adjustment for these employees.  For example, if a janitorial service contract contains a statement of work that requires the contractor to clean and restock the restrooms, empty the trash, and clean the floors; all this work would be performed by the ‘janitor’ job classification.  If the contractor also employed a secretary to assist the project manager, this individual would not be considered a ‘service employee’ for wage determination purposes.  This is so even if ‘secretary’ is a classification shown within the wage determination because the secretary is not performing statement of work functions.  Therefore, the job classifications for which the contractor requests adjustment should be carefully considered when analyzing SCA price adjustment requests.

6.  Contractor requests for SCA Price Adjustments for job classifications that were not listed on the WD in the original RFP or solicitation should be denied.  In order for an entitlement to properly exist, a WD requirement in the old period of performance must exist and have a direct relationship with the WD requirement for the same or an equivalent job classification (if Department of Labor has changed job titles in the SCA Directory of Occupations and the WD).  Therefore, if the contractor has not received a "conformed" rate under FAR 22.1019, no entitlement would exist for the new period of performance.  Also, no entitlement exists for the initially conformed rate of pay even if DOL conforms a rate that is higher than that requested by the contractor.  There are several ASBCA cases supporting the lack of entitlement for the initially conformed rate.  Despite this, contractors often request an adjustment between what they were paying such employees and the conformed rate.  A careful review of the job classes contained on the “old” WD and those contained on the “new” WD should show whether a conformance for any unlisted job classes is necessary under FAR 22.1019.  A conformance for an unlisted class is a requisite to any adjustment and the adjustment will be limited to only the periods of performance that are subsequent to the period of performance for which the unlisted class(es) are initially conformed.
7.  Contractor request for an SCA Price Adjustment to change work classifications without a corresponding change to the contract terms and conditions are suspect.  Assuming that there is not a change in the contract terms and conditions and assuming that Department of Labor has not changed job classes within the SCA Directory of Occupations and the wage determination, contractor requests for SCA price adjustments should reflect exactly the same job classes that were used during the base period of performance and subsequent option periods.  Contractor requests for the difference between one specific job class that was used by them in the prior period of performance and a new job class that is (or will be) be used in the new period of performance, must be carefully scrutinized.  Such requests would indicate possible misclassification of the workers within the contractor’s proposal and initial periods of performance.  These requests could also indicate that the contractor is “promoting” workers into higher paid job classifications at government expense without proper justification for doing so.  Therefore, such adjustments are not permitted.  A review of the job classifications used in the initial period of contract performance and the classifications used during the option periods will show whether the contractor is improperly requesting an adjustment from one class to another without an accompanying change in contract performance requirements.

8.  Contractors often will request SCA Price Adjustments for fringe benefit increases reflected on the new WD requirement irrespective of the amounts they actually pay for fringe benefits in the prior period of performance.  This is particularly true of contractors that provide health insurance or health care plans.  Just as with wage rates, the amount of an SCA price adjustment is limited not only by the difference between the old WD requirement and the new WD requirement, but also by the difference between the new WD requirement and the “actual costs” that the contractor was already incurring in the prior period of performance.  For example, recently one of the standard WD requirements for health & welfare fringe benefits changed from $3.01 per hour to $3.16 per hour.  If the contractor’s health insurance costs in the prior period of performance were $4.00 per hour, an SCA price adjustment would not be permitted despite the change from the old WD requirement to the new WD requirement.  Therefore, documentation of the contractor’s actual fringe benefit costs in the prior period of performance is necessary to determine whether an adjustment is allowable under the clause.

9.  Request for the adjustment of “accompanying costs” for Federal unemployment tax (FUTA) and state unemployment tax (SUTA) are generally not supportable.  Although the SCA Price Adjustment clause clearly allows for costs that accompany SCA wage rate adjustments, it is limited to those “actual increases” that a contractor incurs (or will incur).  Generally, a contractor does not incur any additional FUTA or SUTA costs which result from SCA WD wage increases.  For example, if an old WD requirement is $14 per hour and the new WD requirement is $15 per hour; the FUTA costs will rarely be impacted because FUTA tax is calculated and required for only a taxable base of $7,000 of earnings.  Any earnings greater than $7,000 per individual employee are not taxed.  Therefore, an individual full-time employee who had a wage rate of $15 would not cause a FUTA tax liability that is more than a full-time employee who had a wage rate of $14.  The liability would be the same -- $7,000 (taxable base) X .008 (the standard FUTA rate) = $56, annually.  This concept also holds true for SUTA, but each state has its own unique “taxable base”.  For SUTA taxable base refer to the appropriate state unemployment taxing authorities.  A website link that should be accurate for most states is provided -- SUTA - State Law Summary.
10.  Contractor requests for “accompanying costs” (FICA, Worker’s Compensation Insurance, FUTA, SUTA) on fringe benefit increases are sometimes made, but not properly permitted.  For example, assume the old WD requirement was for a health and welfare fringe benefit requirement of $3.01 per hour and the new WD requirement was for a health and welfare requirement of $3.16 per hour.  The contractor would be entitled to $.15 per man-hour differential if they were actually paying the minimum health and welfare requirement in the prior period of performance.  However, whether the contractor would be entitled to the “accompanying costs” in addition to the $.15 per hour depends upon the manner in which that $.15 per hour increase is satisfied (paid).  If the contractor provides a pension plan contribution of $.15 per hour on behalf of each employee OR if they provide additional health, life or disability insurance on behalf of each employee that costs an additional $.15 per man-hour; they will not have any legal obligation to pay “accompanying costs” (FICA, Workers Comp., etc.) in addition to that amount.  The fringe benefit increase will be strictly limited to only the $.15 per hour.  However, on the other hand, if the contractor decides to provide a supplement “cash in lieu of fringe benefit” payment in each employees pay check, they also have a legal obligation to contribute the employer’s share of social security taxes, Medicare taxes, and a legal obligation to pay worker’s compensation insurance on those supplemental payments.  These accompanying costs would be permissible under those circumstances.  Therefore, if the contractor asks for these accompanying costs on top of the fringe benefit increase, additional information will be needed to determine if it is allowable under the clause.

11.  Contractors sometimes request SCA price adjustment for health and welfare WD requirements for more hours than they are properly entitled.  For example, for odd-numbered standard WDs, the health and welfare fringe payments are required only for hours paid (including paid time-off such as vacation, holidays and sick leave) up to a maximum of 40 hours per week.  See 29 CFR 4.175(a).  Therefore, if the contractor has requested an adjustment for overtime hours (those greater than 40 per week), they are not entitled to that portion of the requested price adjustment.  Similarly, for even-numbered standard WDs, the health and welfare fringe payments are required on an average costs basis for “all hours worked” (excluding paid time-off such as vacation, holidays, and sick leave – but including any overtime hours).  See 29 CFR 4.175(b).  Therefore, any adjustment to health & welfare fringe benefit requirements for paid time-off hours is not allowable.
12.  Worker’s Compensation Insurance.  There are issues to be alert to on requests for adjustment to the ‘accompanying costs’ on worker’s compensation insurance premiums.  First, is that the worker’s compensation premium increases that are allowed are only on those costs that ‘accompany’ the SCA wage determination mandated increase.  A general increase to a contractor’s worker’s compensation rate is not an entitlement under the clause.  For example, if the SCA wage rate increase amounts by $1.00 per man-hour; then not only is the contractor entitled to the $1.00 per man-hour, but they are also entitled to the additional worker’s compensation insurance costs resulting from that additional $1.00 per man-hour payment.  However, if the contractor’s worker’s compensation insurance premium has increase from 3% to 4%, the contractor is not entitled to the additional 1% increase on the entire wage of all its ‘service employees’.  That cost is simply a risk accepted by the contractor within a fixed price contract environment.  Also, be alert to the % or the “per $100 rate” used by the contractor.  Just like car insurance, worker’s compensation insurance rates and premiums vary depending on factors such as the nature of the work classification(s) (higher rates for more hazardous work) and the contractor’s “experience factor” (the number of claims filed against the contractor’s policy).  Therefore, no exact % can be provided that applies to all employers.  However, if the % appears to be high compared to similar contractors or the particular contractor’s previous information, don’t hesitate to ask for verifiable documentation of the rate actually paid.  This information can either be obtained from the state agency which oversees workers compensation programs or from the contractor’s workers compensation insurance provider. 
13.  Overtime Premium.
SCA price adjustment request for overtime premium should be denied, absent special contract circumstances.  Overtime premium is not required by the SCA.  This is also consistent with the FAR policy on overtime found at 22.103-2 which discourages overtime work.  This is particularly true since the contractor can control such costs by well-managed scheduling of workers and its hiring practices.  Therefore, any overtime premium incurred by the contractor on an SCA wage rate increase, must likewise be born by the contractor and is not permissible under the clause.  If, for example, an SCA rate increase causes the contractor to incur additional costs of $1.00 per man-hour; the price adjustment to the contractor would be limited to that amount and the accompanying costs discussed above.  If the contractor ask for $1.50 per man-hour (time and one half) for overtime hours, the $.50 overtime premium portion of the requests is not allowable.  Extenuating contract circumstances where the government has sanctioned or explicitly required overtime to be worked by the contractor’s staff without allowing the contractor any other reasonable alternative to hire additional staff or reschedule the existing staff could provide a rationale to allow for the overtime premium adjustment in those limited circumstances.
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Davis-Bacon Act –
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DBA Applicability to Installation Support Contracts such as Base Operating Services Contracts or Military Family Housing Maintenance Contracts:
 After the determination regarding DBA applicability is made on a contract basis, the DBA will apply to all individual task orders for a construction line item, regardless of whether the task order amount is over or under the $2,000 DBA monetary threshold.  If DBA applies to the contract, then it applies to all construction, alteration, repair, and painting, regardless of task order value (unless truly “de minimus”).  If a contract is subject to both DBA and the Service Contract Act (SCA), DFARS 222.402-70 provides guidance in applying SCA or DBA to task/work orders.  SCA applies to task/work orders that are clearly for services, and DBA applies to those that are clearly for DBA-type work.  However, if the nature of the work is uncertain, the guidance requires analysis of an under/over 32 work-hours test.  The following excerpt is the specific DFARS 222.402-70 language re: the 32 work-hours test:
1) Individual service calls or orders which will require a total of 32 or more work-hours to perform shall be considered to be repair work subject to the DBA.

(2) Individual service calls or orders which will require less than 32 work-hours to perform shall be considered to be maintenance subject to the SCA.

(3) Painting work of 200 square feet or more to be performed under an individual service call or order shall be considered to be subject to the DBA regardless of the total work-hours required.

Uncertainty regarding the nature of the work should be infrequent or rare.  For some contracts (such as family housing maintenance) it is possible and desirable to designate most line items in the RFP as subject to DBA, SCA, or neither.  For example, line items for roofing or roofing repair, painting, paving, etc. would commonly be designated as subject to the DBA labor standards.
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Tidbits

Statement of Equivalent Rates -- SCA requires that solicitations and contracts contain a “Statement of Equivalent Rates” (those rates that would be paid to Federal direct-hire workers, if they were to be employed).  In addition to the wage rate or “federal grade equivalent” information, a fringe benefit amount is often provided.  For convenience, the fringe benefit equivalent utilized during A-76 studies is commonly used to provide an equivalent fringe benefit rate.  This rate was recently revised to 36.25% (of the wage rate), a slight decrease from the previously published rate.  The Office of Management and Budget issues these rates periodically.  See the OMB Memorandum M-08-13.
Increase in the Federal Minimum Wage (Fair Labor Standards Act) –  The federal minimum wage increased to $6.55 per hour effective on July 24th, 2008.  Although the rate is relatively low compared to most Service Contract Act wage determination rates, it may trigger FLSA price adjustment request under FAR 52.222-43/44.  If so, KOs are reminded to ask for documentation from the contractor that substantiates the contractors entitlement under the FAR clause(s).  Also, when evaluating any such proposal, the date of initial contract award must be considered.  If the contractor’s proposed pricing and contract award was after enactment of this minimum wage law change (25 May 2007), then the contractor’s proposed pricing should already include this increase and an adjustment to contractor price would not be allowable under the clause. 
Forms – A convenient document is now contained on the Navy Acquisition web site which will provide quick and easy access to forms needed to process and complete labor standards actions under both Service Contract Act and the Davis-Bacon Act.  Here’s the link.
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Training Time

Thank you and congratulations to Contracting Officials at the following locations for participating in and completing contract labor standards training:

NAVAIR – Orlando Detachment
Marine Corps Community Service Program – National Conference

The Navy Labor Advisors welcome the opportunity to conduct labor standards training for your Contracting Office.  Please contact us and let us know how we can accommodate your training needs.  The training is free (other than possible TDY funding for the Labor Advisor).  We look forward to hearing from you.  Don’t need a “full blown” training session? – We can arrange to tailor labor standards training on a specific topic, such as SCA price adjustments, collective bargaining agreement issues, or DBA compliance enforcement, etc.
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Q&A

“Q&A” will be a section of the newsletter that will allow readers to have input into the newsletter.  We have noticed during labor standards training sessions that contracting personnel often ask the tough questions that require us to be more than “one slide deep”.  We would like to share those questions (and answers) of general interest with others in the contracting community.  Just e-mail your question to Frank Dean (frank.dean@navy.mil) or Kim Hussey (kimberly.hussey@navy.mil).  We will then share the question and answer in our newsletter.   Identities will be kept anonymous.  We look forward to your challenging and insightful questions.

THIS NEWSLETTER’S QUESTION:

Question:  I’m issuing a solicitation for a follow-on contract for training and maintenance of training simulators that requires the application of the Service Contract Act (SCA).  I have noticed that one of the required clauses of the contract is FAR 52.222-42 (as prescribed by 22.1006(b)).  I am also including an appropriate Department of Labor (DOL) wage determination.  Doesn’t the incorporation of the wage determination make insertion of this 52.222-42 clause and the accompanying information unnecessary?

Answer:  No.  The ‘statement of equivalent’ rates requirement is a separate and distinct requirement that is statutory (the SCA).  A careful review shows that it is, however, for ‘information only’ and not a wage determination.  It is therefore, far less important than including the correct wage determination in the solicitation and awarded contract.  You’ll note that the intent of the clause is to inform offerors of the rates that the Federal agency would pay directly hired civil service employees for performing the same type of work rather than to ‘outsource’ the work to a contractor.  For example, if the agency expected ‘electronic technicians’, ‘engineering technicians’, and instructors to be employed on the contract; the agency would provide information on the Federal pay rates for those classes of employees.  If ‘wage grade (WG)’ employees, a step two rate would generally be used and if ‘general schedule’ (GS) employees, a step one rate would generally be used as the rate shown.  See FAR 22.1016.  Also, the Office of Management and Budget has determined that the fringe benefit costs for direct hire Federal employees is on average 36.25% of the wage rate paid.  (See more on this subject in the “Tidbits” section of this newsletter).
Given the lessened importance of the statement of equivalent rate information in today’s procurements, I recommend accomplishing this obligation without using a substantial amount of scarce acquisition resources.  Here’s how?

First, in most instances the procurement in question will have a history of which labor classifications are necessary and used by either (1) a predecessor contractor or (2) an in house (‘organic’) functional organization.  Based upon these ‘service employee’ labor categories (this excludes management and professional level employees), the SCA Directory of Occupations index provides a useful ‘conversion’ chart showing the various job classes and the “federal grade equivalent” (WG or GS) for that particular job class.  The job class and the federal grade equivalent may then be listed in the fill in the blanks portion of the 52.222-42 clause.  For example, the classes mentioned above would be listed as follows:

Electronic Technician, Maintenance I

WG-08

Electronic Technician, Maintenance II

WG-09

Electronic Technician, Maintenance III

WG-10

Engineering Technician I



GS-03
Engineering Technician II



GS-04
Engineering Technician III



GS-05
Flight Instructor (Pilot)




GS-12
Since the wage grade data is conveniently available to the general public from Civilian Personnel Management Service and the general schedule data is conveniently available from Office of Personnel Management via the internet, the offeror may obtain the specific pay rate(s) for the locality from those sit