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SCA Health & Welfare Benefits Rates
Department of Labor (DOL) has announced changes to the Service Contract Act (SCA) “health and welfare” (H&W) fringe benefits that will be effective for new contracts and new periods of performance.  Those changes are discussed below:

Department of Labor (DOL) All Agency Memorandum #204 provides guidance for implementing increased Health and Welfare fringe benefit rates on Federal Government contracts subject to the SCA.  

The new benefit rate of $3.24 per hour is effective for all Invitations for Bids subject to SCA with bid opening dates on or after 1 June 2008 and all other service contracts awarded on or after 1 June 2008. These increases will not affect most contracts that are on a fiscal year cycle until the start of the new period of performance (an option, extension, or new contract) on 1 October 2008 - see FAR 22.1007 and FAR 22.1012-1. The increases will affect standard wage determinations currently requiring $3.16 for H&W.  AAM # 204 does NOT affect contracts or portions of contracts subject to a predecessor's Collective Bargaining Agreement (CBA), or contracts requiring WDs with H&W amounts other than the previous $3.16 per hour.

As has been the case since 2004, DOL will continue to require the use of “grandfathered” wage determinations.  Briefly stated -- if a procurement has historically (going back to 1997) used the “average cost” (previously called “high”) fringe benefit wage determination, the most recent version of that wage determination must be continued on any new period of performance (options, extensions and yes, even recompetitions for the same or similar services).  It’s easy to determine if you have the correct version of the wage determination, since these “grandfathered” wage determinations always end in an even number -- for example, 2005-2104.  Except these rare occasions where the “average cost” fringe benefits are “grandfathered” on some older procurements, the “per employee” (previously called “low”) fringe benefit wage determination should be used for all procurements requiring a standard area wage determination.  This will be the wage determination ending in an odd number – for example, 2005-2103.  DOL’s AAM #197 provides a more detailed explanation of the fringe benefit differences and AAM #188 provides a detailed overview of the fringe benefit changes generally, if needed.  As DOL points out in their AAMs, "In addition to having different benefit levels, the old high and low health and welfare benefits had different methods for determining compliance.”  Although the two standard wage determinations for SCA localities will each reflect the new $3.24 per hour H&W rate, care must be taken to incorporate wage determinations with the same basic number as the previous one to avoid unintended monetary impact to workers, contractors, and contracts (through SCA Price Adjustment requests).  See this newsletter’s “Q&A” for more detail.
DOL will revise the area [standard] wage determinations, posting them at the WDOL.GOV website.  If a revised wage determination needed for a particular procurement is not yet posted, AAM #204 authorizes pen-and-ink changes to revise the H&W note on an existing wage determination to read: (for odd numbered wage determinations) "$3.24 per hour or $129.60 per week or $561.60 per month"; or (for even numbered wage determinations) "an average of $3.24 per hour". For Hawaii, refer to AAM #204 for revised amounts and for a discussion of the special rates applicable there.

A copy of AAM #204 will be posted on the “Acquisition One Source” website -- http://www.wdol.gov/aam/204/pdf and at the www.wdol.gov web site. 

If you have a question as to whether and/or when these new H&W rates apply on a specific procurement and how they may affect contract costs, contract the Navy Labor Advisor’s office for help.
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Service Contract Act
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DO YOU KNOW WHERE YOUR SCA WAGE DETERMINATION IS?

Contracting Officers are required to obtain the most recently published SCA wage determination(s) and place them into all SCA-covered contracts that will exceed $2,500 in contract value.  See FAR 22.1002, 22.1007 and 22.1008.  Today the vast majority of the wage determinations needed for contracts may be obtained by use of the Wage Determinations on Line (WDOL) search engine.  However, there are some circumstances where an appropriate wage determination is not available from the WDOL web site.  Also, great care must be taken to obtain correct wage determination for each specific contract.
Let’s walk through the basics of obtaining the correct wage determination for your contract(s).
First, recognize that there are 4 different types of wage determinations that may apply to an SCA contract as follows:

1 – Standard Area Wage Determinations (‘AWD’).  The most commonly used wage determination, by far, is the Department of Labor (DOL) published standard AWD.  This wage determination contains approximately 350 different job classifications and therefore has very broad application to a wide variety of SCA-covered contracts.


2 – “Non-Standard” Wage Determinations.  These WDs may be selected from a pull-down menu at the WDOL site and apply to some less commonly used special services.  Some examples are – diver services, elevator services, fast food services, moving & storage services.  These wage determinations are intended for specific types of services and some of these non-standard WDs are limited to contracts awarded by a specific agency.  Therefore, be very cautious in applying these WDs.


3  -- Collective Bargaining Agreement (CBA) – Based Wage Determinations.  If an incumbent contractor (or subcontractor) has a CBA covering all or some of the service employees performing work on the contract, then the collectively bargained wage and fringe benefit rates will control for wage determination purposes under section 4(c) of the law.


4 – Procurement (Contract) Specific Wage Determinations. – If one or more of the wage determination(s) above do not apply to the service employees performing on the contract, then a procurement specific wage determination should be requested from DOL via an “e-98”.  DOL will then create (custom-make) a wage determination for the procurement or advise the requestor that a wage determination does not apply.
Next, the contracting officer must decide which wage determination applies to the specific procurement.  In some instances, particularly on more complex procurements, multiple wage determinations may be required.

The deciding factor in which wage determination(s) apply to the contract is whether or not the job classifications for ‘service employees’ needed for contract performance are listed on the WD.  Therefore, the standard AWD is most often the choice since it contains the most comprehensive list of job classifications.  If the job classifications needed for contract performance are not listed on the standard AWD, then the non-standard WD menu should be more carefully reviewed to determine whether one of those WDs is appropriate for use.  In some circumstances the job classes on the standard AWD and non-standard WDs are the same.  What then?  The “industry” and nature of the work must be more carefully considered.  For example, “truck drivers” are listed on both the standard AWD and the non-standard “moving and storage” WD.  If the contract is issued to the “moving and storage” industry sector, then the non-standard WD should be placed in the contract accordingly.  If the truck driving is in conjunction with a more general service contract and therefore incidental to services other than those provided by the “moving and storage” industry, then the standard AWD should be used.
Another critically important factor for WD selection is that a wage determination must be obtained, not only for the appropriate job classifications that will be needed, but also for each locality in which the contract will be performed.  For example, if the standard AWD is appropriate and contract performance will take place in San Diego, Norfolk, Puget Sound area, and Pensacola; then a standard AWD must be obtained and placed in the solicitation/contract for each of those localities.  The WDOL search for the appropriate WDs in such circumstances is driven by the state and county where the work will be performed.
If a CBA exists between the incumbent contractor (or any subcontractor) and a collective bargaining agent representing the service employees; then that CBA becomes controlling for wage determination purposes for all job classifications represented within the CBA.  To state this simply, a timely and properly executed CBA supersedes any and all other WD requirements for those employees subject to the CBA.  Therefore, the contracting officer must determine whether any such CBA exists before making a final determination as to which WD properly applies to the contract.  Also, if some of the ‘service employees’ needed for contract performance are not subject to the CBA, then a separate WD is needed within the contract to cover those service employees.  Typically, this would require both the CBA-based WD to cover those represented under the CBA and the standard AWD to cover the remaining service employees.  Depending on the contract circumstances, a non-standard or procurement specific WD could also be required if job classifications not covered by the CBA and/or not covered by the standard AWD are required for contract performance.
Last, if none of the already discussed WDs (standard AWD, non-standard WD, CBA-based WD) contains the job classifications necessary for contract performance; then a request for a wage determination must be forwarded to DOL for action.  Such requests are currently submitted within the WDOL menu for obtaining SCA Wage Determinations.  Simply select the “e-98” option and provide the requested information.  The most critical part of the completion and submission of the “e-98” is that a job description (duties and responsibilities) must be provided for each classification that is needed for contract performance.
Happy hunting (on WDOL) for your new WD(s)!!  Hint – There is also a detailed user's guide on the WDOL.gov website.
As always, if you have any questions about the WDs that are needed for your solicitation/contract, contact the Navy or NAVFAC Labor Advisor for help.
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Davis-Bacon Act –
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General Schedule Wage Determinations Published:

Early in 2008 Department of Labor published new DBA General Schedule Wage Determinations replacing all previous versions.  Due to renumbering of many WDs, alert service subscribers and those that routinely “search” the WDOL web site by specific WD number, are encouraged to refresh their search methods and carefully review the WDs that they have obtained during their search to assure that it applies to the correct type of construction being performed and the locality (state and county) where the work will be performed.

The recommended search method is to search all general schedule WDs for the locality where the work will be performed and select the correct WD after becoming familiar with all of those available for the local area.  This is especially true for “heavy construction” WD selection since there are often several “heavy” WDs for each locality based upon the specific type of construction being performed.
Therefore, on the WDOL search menu it is recommend that after choosing the “Selecting DBA WDs” menu, the state and county should be selected.  Leave “all construction types” selected as the type of construction and the hit the “search” button.  This method will retrieve all general schedule WDs for the locality and those can then be reviewed carefully for the selection of the correct wage determination(s) for your solicitation/contract.  The “alert service” for the specific WD(s) can then be used so that you will be aware whenever DOL publishes a more recent modification.  The modification can then be amended into the solicitation prior to contract award in accordance with FAR 22.404-6. 

See the below article form more detail on the selection of the correct wage determination for any specific solicitation/contract.
DO YOU KNOW WHERE YOUR WAGE DETERMINATION IS (DAVIS-BACON VERSION)?
Contracting Officers are responsible for placing the correct Davis-Bacon Act (DBA) wage determinations in all DBA-covered contracts per FAR 22.404-2(a).  Specifically, the Contracting Officer “must incorporate only the appropriate wage determinations in solicitations and contracts and must designate the work to which each determination or part thereof applies.”

As with SCA wage determinations, nearly all DBA wage determinations may be obtained from the search engine found at the Wage Determinations on Line (WDOL) web site at www.wdol.gov.  Also, the correct wage determination for any specific contract is determined by the work that will be performed on the contract (residential, building, highway or heavy) and the job classifications necessary to complete that work.

Let’s walk through the basics of obtaining the correct wage determinations:

First, recognize that there are 4 types of “general schedule” wage determinations that may apply to a DBA contract as follows [see FAR 22.404-2(c)]:


1 – Residential Construction WDs are used for the construction, alteration, or repair of single family houses or apartment buildings of no more than 4 stories.


2 – Building Construction WDs are used for construction, alteration, or repair of all buildings that house people and/or equipment other than the residential buildings discussed above.

3 – Highway Construction WDs are used for the construction, alteration, or repair of roads, streets, highway, runways, taxiways, alleys, parking areas and similar projects that are not incidental to “building”, “residential” or “heavy” construction.


4 – Heavy Construction WDs are used for all other construction, alteration, or repair that is not properly covered by one of the above “residential”, “building”, or “highway” WDs.  The “heavy” construction WD is “catch-all” in nature and therefore, any project that does not properly use the other WDs, will likely require a heavy construction WD.  Also, there are commonly more than one heavy construction WDs in each locality depending upon the type of work being performed.  For example, there are commonly separate WDs for a variety of “heavy” construction such as “water and sewer”, “well-drilling”, “dredging”, “flood control”, “tunnel and bridge”.  Therefore when searching for a heavy construction schedule extra care must be taken to assure that the correct one among several “heavy” construction schedule WDs is selected for the work being performed under the contract.

Next, the Contracting Officer must determine whether one (or more) of the general schedule WDs described above meet the work requirements of the contract.  For most solicitations/contracts they will and therefore shall be placed into the solicitation/contract as the correct wage determination(s).  More detail on selection of the correct general schedule WD(s) is found in Department of Labor’s All Agency Memos # 130 and # 131.  Some contracts may require more than one general schedule wage determination and therefore the solicitation should “designate the work to which each determination or part thereof applies.”   For example, if under the same contract, an airport runway is being constructed along with an air traffic control tower; then the solicitation would contain the “highway construction” WD for the runway work and the “building construction” WD for the control tower work.    

Last, if none of the general schedule wage determinations are correct for the nature of the work that will be performed; a “project” wage determination should be requested from DOL via the completion and submittal of an SF-308.  For example, if an indefinite quantity/indefinite delivery contract for all painting work on commercial buildings at an installation is being solicited and the building wage determination does not contain the painters job classification, then a project WD for “painters” should be requested via the SF-308 request process.  DOL will then issue a project WD for that specific solicitation/contract.  See FAR 22.404-3(b). 
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Tidbits

SCA PRICE ADJUSTMENT CALCULATION TOOL prototype (SCA-PACTp) -- Pilot Project:  We’re Looking for Volunteers!

NAVFAC Northwest personnel are in the process of developing SCA Price Adjustment calculation tools that will help the contracting community more efficiently review and calculate SCA Price Adjustment values.  Part of this important work is to field test the tools to assure their accuracy prior to wide-scale use and distribution.  Navy & USMC contracting officers interested in helping this process along and in using this tool to simplify their current SCA price adjustment requests at the same time are welcome to participate!  Please contact Frank Dean, Navy Labor Advisor (703)693-2939, Kim Hussey, the NAVFAC Labor Advisor (202)685-9138, or Lynn Forbes, NAVFAC NW Labor Advisor (360)396-0272 if you’re interested.
Navy Marine Corps Acquisition Regulation Supplement:

Several years ago during a regulatory streamlining effort, portions of the NMCARS were removed and placed in NMCAG.  The NMCAG has now been rescinded and therefore, that guidance and instruction has been placed back into the NMCARS and can be found there.  For labor standards subjects it will be found under the “5222” section.
Wage Determinations Based on Collective Bargaining Agreements (CBA):

If a predecessor contractor’s CBA is submitted to the government contracting officer in a timely manner [FAR 22.1012-2] and otherwise meets conditions necessary for the CBA to have standing as the controlling wage determination under an SCA-covered contract, then it supersedes all other wage determination (WD) requirements for those service employees subject to the CBA.  In past years, these collective bargaining agreements were submitted to U.S. Department of Labor for the creation of a CBA-based wage determination (WD).  However, contracting personnel may now create their own CBA-based WD from the menu at Wage Determinations on Line (wdol.gov).  As with standard DOL WDs, this is normally an annual process triggered by the requirements within FAR 22.1007 to obtain the most current WD (options, extension, anniversary period, etc.).
Some CBAs may be for a period exceeding 1-year.  For example, it is common for CBAs submitted under SCA-covered contracts to be for a 3-year period of time.  This raises the question as to whether a new WD (or a least a new WD cover sheet is required at each option, extension, anniversary period).  The answer is yes.  Although a CBA submitted to the government contracting officer may be a multi-year agreement, the contractor and union always reserve the right to change, amend or renegotiate any and all portions of the CBA.  Therefore, the process for updating the wage determination – including sending a ‘notice to interested parties’ per FAR 22.1010 – should routinely be followed to assure that any such changes are properly captured by the WD updating process.  Not only, does this protect the interest of SCA-covered ‘service employees’ (in the event that there are such CBA changes), but it also protects the interest of the government to reject CBA changes that are not timely or that are otherwise at odds with DOL rules for CBA-based WD requirements.
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Training Time

Thank you and congratulations to Contracting Officials at the following locations for participating in and completing contract labor standards training:

Albany (GA) Marine Corps Logistics Base

FISC Norfolk Detachment – Philadelphia

Military Sealift Command – Washington Navy Yard

NAVFAC Hawaii
NAVFAC Midwest – Chicago, IL

NAVFAC Northwest -- Seattle, WA

Washington Headquarters Service (OSD), Rosslyn, VA

The Navy Labor Advisors welcome the opportunity to conduct labor standards training for your Contracting Office.  Please contact us and let us know how we can accommodate your training needs.  The training is free (other than possible TDY funding for the Labor Advisor).  We look forward to hearing from you.  Don’t need a “full blown” training session? – We can arrange to tailor labor standards training on a specific topic, such as SCA price adjustments, collective bargaining agreement issues, or DBA compliance enforcement, etc.
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Q&A

“Q&A” will be a section of the newsletter that will allow readers to have input into the newsletter.  We have noticed during labor standards training sessions that contracting personnel often ask the tough questions that require us to be more than “one slide deep”.  We would like to share those questions (and answers) of general interest with others in the contracting community.  Just e-mail your question to Frank Dean (frank.dean@navy.mil) or Kim Hussey (kimberly.hussey@navy.mil).  We will then share the question and answer in our newsletter.   Identities will be kept anonymous.  We look forward to your challenging and insightful questions.

THIS NEWSLETTER’S QUESTION:

Question:  I am the PCO on a large service contract that included wage determination number 2005-2104, the ‘even-numbered’ wage determination for the locality where the work is being performed.  When the first option was exercised, the contract administrator obtained the ‘odd-numbered’ wage determination for the locality and modified it into the contract per requirements in FAR 22.1007.  Since the wage determinations appear to be identical, will the change from WD number 2005-2104 to 2005-2103 have any significant impact on the contract?

Answer:  You mention that the contract is a large service contract.  Therefore, the number of man-hours worked by ‘service employees’ under the contract is likely large as well.  For example, let’s assume for discussion purposes that approximately 200 full-time equivalent (FTEs) are used on the contract.  Also, let’s assume that little or no overtime is worked by contractor employees.  If this is so, the wage determination error could affect the price of the contract by approximately $126,400 or more annually.  However, with timely correction of the error this additional contract cost may be avoided.
How so?

First, a complete understanding of the “health and welfare” (H&W) fringe benefit requirements within the wage determination is needed.  Despite, these two wage determinations looking nearly identical in terms of job classifications, wage rates and most fringe benefit provisions, there is a key difference concerning the H&W fringe benefits.  The even-numbered WD (2005-2104) is based upon the contractor’s “average costs” to provide such benefits to its entire ‘service employee’ workforce.  The contractor may average the costs between different employees and among different benefits provided, so long as the average cost for the service employees equals or exceeds the amount shown in the wage determination (for most current contracts the average cost must be at least $3.16 per hour).  Another critical element regarding compliance with this even-numbered WD is that the calculation of average cost is based upon only hours actually worked and excludes all paid time off.  Therefore, the H&W cost to the contractor will generally be based on a fewer number of hours than the odd-numbered WD.  For example, if a full-time employee is routinely paid for 2080 hours annually (40 hours X 52 weeks) and 200 of those hours are paid-time off, then the H&W cost is routinely based upon 1880 hours (2080 less 200 paid-time off hours).  A detailed description of this fringe benefit methodology is found at 29 CFR 4.175(b).
On the other hand the odd-numbered WD (2005-2103) must be based upon and paid for all hours paid, including all paid-time off.   Therefore, for the same full-time employee the contractor would be required to calculate and pay H&W fringe benefits for the entire 2080 hours, including any holiday, vacation or sick leave hours.  A detailed description of this fringe benefit methodology is found at 29 CFR 4.175(a).  Furthermore this WD does not allow “averaging” of fringe benefit costs among the workforce, but requires compliance by the contract for each and every individual service employee.  If the contractor was using a fringe benefit plan which averaged costs among the workers, compliance with the odd-numbered WD would have even greater costs.
Bottom Line -- If the new WD is implemented, the additional cost of compliance with the odd-numbered WD would fall upon the contractor and the contractor would be entitled to an SCA price adjustment under FAR 52.222-43/44 (based upon the government’s modification of the WD change into the contract).  Therefore, the contractor should be notified as immediately as possible that the WD change was an inadvertent clerical mistake and they should therefore not implement the new WD.  A correction should then be made as soon as possible to place the correct revision of the even-numbered WD into the contract effective at the beginning of the first option period.  Such a correction will eliminate or minimize any unintended consequences or liability due to the WD error.
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   Useful web sites for labor information:

Navy Labor Advisor Webpage -- Navy SCA Price Adjustment Guide, SecNav Labor Relations Instruction, Newsletter archives, more:

http://www.acquisition.navy.mil/navyaos/content/view/full/3736
WDOL.GOV—Obtain SCA and DBA Wage Determinations:

http://www.wdol.gov/
Library at WDOL.GOV – A wealth of info and links  

http://www.wdol.gov/library.html
Hill FARSite (Part 22):

http://farsite.hill.af.mil/reghtml/regs/far2afmcfars/fardfars/far/22.htm
Child Labor Law –  Federal Rules

http://www.dol.gov/elaws/esa/flsa/docs/haznonag.asp
EEO Minority Goals for Construction Contracts – Navy & Marine Corps Bases:

http://acquisition.navy.mil/content/view/full/3736
OFCCP pre-award registry:


" 

http://www.dol-esa.gov/preaward/


VETS-100 compliance, “VETS” is your validation code:

http://vets100.cudenver.edu/vets100search.htm
DOL All Agency Memorandums (Guidance to Contracting Agencies):

http://www.wdol.gov/aam.html
Labor law posters:

http://www.dol.gov/osbp/sbrefa/poster/main.htm
DOL regulations including Parts 4 and 5, and 541:

http://www.dol.gov/esa/regs/cfr/whdcfr.htm













